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being blindfolded, to have an eye to particular national 
interests, is, I say again, neither a friend of arbitration 
nor a friend of evenhanded justice. 

These treaties should be ratified at once without 
amendment. To amend them — and I know whereof I 
speak — is to kill them. They should be ratified because 
they are a guarantee of peace by providing the judicial 
machinery, as perfect as human ingenuity can provide 
it, to preserve the peace. They should be ratified be- 
cause they will eventually relieve the people of vast 
burdens of taxation or enable them to apply the money 
which is now wasted to the extent of 60 cents of every 
dollar for war preparations, to the better purposes of 
peaceful development. They should be ratified because 
their failure would be a blow to the cause of peace here 
and everywhere from which it could not recuperate in 
years, and they should be ratified because not to do so 
would be a humiliation and an irreparable loss of pres- 
tige to the United States, in view of the fact that they 
owe their existence to the initiative, the foresight, and 
the courage of an American President. 

A growing public sentiment shared by what is noblest 
and best in American manhood, demands their ratifica- 
tion. Let us hope that its momentum will soon become 
so irresistible that the organized effort to amend and 
destroy them will result as disastrously as did the his- 
torical effort of the redskins to hold up a railway train 
by means of ropes. No American Senate must ever 
prove a stumbling-block in the way of world peace. I 
thank you for your attention. 



The last address of the evening was given by Dr. 
George W. Kirchwey, of the Columbia University School 
of Law. As Dr. Kirchwey has been unable, because of 
press of work, to revise his manuscript in time for this 
issue, his address will appear in our February number. 



The Example of the Treaties. 

Houston (Texas) Chronicle. 

A treaty of arbitration between the United States of 
America and the Empire of Great Britain for the settle- 
ment of all national variances and disputes by an appeal 
to the province of reason and not to that of arms is 
worth more to mankind and to the cause of Christian 
civilization than all the inventions in ordnance and fire- 
works since gunpowder was discovered — more than all 
the men-of-war battleships, steel cruisers, turreted moni- 
tors, and torpedo gunboats ever launched with which to 
vex the seas of the world, turning their green waters 
red. Even the name of such a method of peace, like a 
rich strain of melody, will salute the ears, the hearts, 
and the hopes of the peaceful, home-loving, home-toil- 
ing, and home-staying millions from whom mighty 
armies are now drawn and mustered by their rulers and 
hurled to carnage and death. 

The example of a treaty for the honorable avoidance 
of bloodshed between the two strongest and most mar- 
tial nations of the earth will light up the world and 
penetrate its darkest recesses like a celestial halo from 
on high. 



A Truce for the Toilers. 

By Amanda M. Hicks. 

Twenty millions of soldiers in barrack and camp ; 

Twenty millions of men to be harnessed and fed ; 
Twenty millions in arms that the world may have peace! 
Who must drudge, who must sweat, that these millions 
have bread? 

If men live without toil, 

Who must toil in their stead? 

New King of the Isles, who must delve, who must dig, 
That your dreadnaughts and cruisers may ride every 
wave? 
Who must choke in your mines, who must faint at your 
looms, 
That your land may rank first of the mighty and brave? 
New King of the Isles, 
Is your problem not grave? 

Sunny land of the lilies, fair land of the vine, 

Do you dare fling your challenge past border and bar, 
While your face is yet pale, and your sinews unknit, 
For the life-blood you drained back a century far? 
Fair land of the vine, 
Do you dare stand for war? 

Flesh of bullock for men who in idleness rust; 

Brave steeds for bold riders who prance on the plain ; 
Black bread for the toilers who moil in the dust ; 
Heated milk-giving kine straining hard at the wain — 
Kaiser of Fatherland, 
Is your problem not plain? 

Do you dare with club brandished, young Thor of the West, 
Drink the blood of young children who weave and who 
spin, 
While work-weakened mothers nurse your sons at the 
breast — 
Do you dare to stand armed the world's plaudits to win? 
Can the Stars and the Stripes 
Hide the stain of your sin? 

Great lords of all lands, bold captains of seas, 

Call a Truce for • the Toilers who delve in the clod ! 
Cry "Peace" to all peoples ; fling the cry to the breeze ! 
Call a Truce of the Nations, the new Truce of God! 
Call the Truce never ending — 
The "White Truce of God." 
Berkeley, California. 



The Objections to the Pending Arbitra- 
tion Treaties. 

By Thomas Raeburn White, of the Philadelphia Bar. 

The objections which have been urged to the arbitra- 
tion treaties by the Senate are substantially these : 

First. That the United States ought not to bind 
itself to submit to arbitration disputes which may arise 
involving its honor, vital interests, or independence. 

Second. That if a treaty is concluded binding the 
United States to submit all justiciable questions to 
arbitration, it ought not to bind itself to abide by the 
decision of a commission as to whether a controversy is 
or is not justiciable. 
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Third. That the treaty as proposed will, if ratified, 
deprive the United States Senate of some of its consti- 
tutional powers, which it cannot legally delegate. 

1. In support of the first objection, it is said by Mr. 
Roosevelt, and perhaps others, that "the United States 
ought never to specifically bind itself to arbitrate ques- 
tions respecting its honor, independence, and integrity," 
arguing, in effect, that to do so would be to surrender 
the right of self-defense. This reasoning fails to take 
into consideration the language of the treaty, and also 
shows a lack of comprehension of the basic principles 
underlying the whole subject of international arbitra- 
tion. 

Examining the text of the treaties, we find that the 
only questions which come within their scope are those 
"which are justiciable in their nature by reason of being 
susceptible of decision by the application of the prin- 
ciples of law or equity." It has been pointed out by 
several writers, and is undoubtedly true, that the right 
of the United States to maintain a governmental policy, 
such as the Monroe Doctrine, could never come within 
the class of justiciable questions; a justiciable question 
is one which involves a claim of right on both sides, 
capable of being decided according to justice by the in- 
vestigation of facts and the application of principles of 
law. But it is a fundamental principle of international 
law that each nation has the right to determine its 
governmental policy, and no other nation could possibly 
question its right to do this. The same thing is true 
as to many 'other questions which have been referred to 
as matters which ought not to be submitted to arbitra- 
tion; for example, our right to restrict immigration. 
Similarly the principle of self-defense would not be 
affected by the treaties. Even in municipal law the 
principle of self-defense remains unchallenged. Vio- 
lence, and even homicide, are justifiable under the law 
in defense of life, or, under some circumstances, in re- 
pelling an attack upon persons or property. So in in- 
ternational matters, if another nation should attack the 
United States or should endeavor to enforce its claims 
by violence, as by "kidnapping sailors," certainly this 
country would resist such lawless conduct by force, just 
as a private citizen would repel the burglar who is climb- 
ing into his window, and its right to do so could not by 
the wildest fancy be deemed a justiciable question to 
be submitted to a court of arbitration. 

On the other hand, it cannot be admitted that ques- 
tions affecting the honor, vital interests, or independ- 
ence, if they are justiciable questions, ought not to be 
submitted to arbitration. It is said by Mr. Eoosevelt, 
"No self-respecting nation, no nation worth calling a 
nation, could ever in actual practice consent to surren- 
der its rights in such matters." 

This sentence could only have been written by one 
who was of opinion that a nation has the absolute right 
to be the judge as to its own conduct, and to determine 
exclusively for itself, without regard to the judgment 
of others, whether its claim in a given situation is right 
and just. This is wholly inconsistent with any proper 
conception of the administration of justice. No na- 
tion which has a due regard for the rights of others 
should undertake to say that its own judgment as to its 
course of action, even in vital matters, will be infallible. 
What would we think of a private citizen, no matter 
how intelligent and well-intentioned, if he should re- 



fuse to be governed by the courts of law in matters 
which he thought involved his honor or vital interests, 
but would undertake by violence to enforce justice him- 
self, on the theory that he was the best judge of what 
was right in controversies of that character? 

Arbitration treaties in the past have generally ex- 
cepted from their terms questions affecting the honor, 
vital interests, and independence of the contracting 
parties. This omission was due to the chaotic condi- 
tion of international law and to the uncertain character 
of international courts and commissions. With better 
understanding, however, of the underlying principles of 
international law which should govern the decision of 
controversies between nations, and with the character 
of the tribunals which determine such questions becom- 
ing more satisfactory, the time has come when impor- 
tant questions, as well as unimportant ones, should be so 
decided. A treaty with the reservation above men- 
tioned, and leaving to the nations involved the right to 
determine whether a controversy does involve their vital 
interests, honor, or independence, means nothing. 
Wherever either nation, for any reason, does not wish 
to arbitrate a given dispute, it could withhold such dis- 
pute from arbitration on the plea that it involved its 
honor or vital interests, and in so doing would not sub- 
ject itself to the charge of having violated the treaty. 

2. This brings us to the second objection — that if the 
United States agrees to submit to arbitration all ques- 
tions which are justiciable in character, it ought not to 
agree to abide by the judgment of the Joint High Com- 
mission as to whether a question is justiciable. But 
unless some reasonably impartial body is designated or 
provided for to decide this question, the treaty will be 
nothing more than a general declaration in favor of 
world peace. It will not do to postpone the decision of 
such question until the controversy arises, and then 
have it decided by the President and the Senate. At 
that time there will not be that calm consideration 
which is needed to decide properly a question of law. 
There may have been a sharp exchange of notes and the 
passion of the nation may have been stirred. Under 
these circumstances no nation, not even our own, would 
be a righteous judge in its own cause. It is, therefore, 
necessary in order that the treaty shall mean something, 
that we agree in advance to put beyond our own power 
the decision of a question of this character: and the 
United States ought to do this. It has ever claimed to 
be, and in most instances has been, a leader in the de- 
velopment of world peace. It is preeminently fitted for 
such leadership, and should be the first to take the posi- 
tion that it is willing in advance to bind itself not to be 
the judge in its own cause, even as to whether the con- 
troversy is one of a class which it has been agreed may 
be submitted to arbitration. 

Before judicial decision can be effectively substituted 
for war as the means of deciding world controversies, 
nations must be willing to lose cases in which they be- 
lieve themselves to be right, if a decision to that effect 
is made by some competent tribunal. It would be bet- 
ter for the United States to lose controversies which it 
ought not to lose, rather than to refuse to enter into an 
agreement to surrender its right to be the judge in its 
own cause. 

3. The final objection which is urged, and the prin- 
cipal one, apparently, in the minds of the Senate, is 
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that the inclusion in the treaty of a clause submitting 
to the decision of the Joint High Commission the ques- 
tion as to whether or not a controversy is justiciable 
would be an illegal surrender of the constitutional pow- 
ers of the Senate. 

This objection does not appear to be well founded. 
It is not doubted that the Senate has power to bind 
itself to submit a particular controversy to arbitration 
or to submit generally all questions of dispute arising 
with another nation to such decision. But if it has the 
power to submit to a tribunal all matters of controversy, 
certainly it has the power to submit such as a commis- 
sion may decide to be justiciable. Questions have been 
submitted to arbitration many times by the United 
States, through the action of the President and Senate, 
and frequently among the points decided by the tribunal 
is the scope of its own jurisdiction, based upon interpre- 
tation of the treaty submitting the controversy to it for 
decision. This is the same character of question now 
proposed to be decided by the Joint High Commission. 
The power to make treaties is granted in the broadest 
terms and without limitation to the President, by and 
with the advice and consent of the Senate. The de- 
cisions of the courts and the practice of the Government 
from the beginning show beyond question that the 
treaty-making power includes the power to provide for 
the judicial determination of any question likely to in- 
volve us in international difficulties. This would cer- 
tainly include the power to provide by treaty for the 
judicial determination by the Joint High Commission, 
whether a controversy was justiciable or otherwise. 

The United States now has another opportunity to 
signalize its devotion to the cause of peace between the 
nations; it would be humiliating if the opportunity 
should be lost through a mistaken idea as to the pre- 
rogatives of the Senate. 

Philadelphia, Pa. 



The Arbitration Treaties Not Unconsti= 
tutional. 

By Professor James P. Hall, Dean of the University of 
Chicago Law School. 

The following letter from Professor Hall, dated No- 
vember 17, was received by Dr. James L. Try on, New 
England representative of the American Peace Society, 
in answer to a request for an opinion on the constitu- 
tional objections raised by the majority of the Senate 
against the arbitration treaties with Great Britain and 
Prance : 

"In answer to your inquiry of November 8, I would 
say that in my opinion there is no unconstitutional dele- 
gation of the Senate's treaty-making power by Article 
III of the proposed arbitration treaties with England 
and Prance, submitting to a Joint High Commission 
of the contracting parties the decision of what questions 
are within the treaty's scope. 

"Any governmental act of a legislative character, 
whether it take the form of a treaty or of an act of Con- 
gress, must be interpreted before it can be applied, and 
it cannot be an unconstitutional delegation of power to 
confide to a tribunal of a judicial character the duty of 
interpreting as well as of applying rules made by other 
departments of government. If interpreting statutes 



were legislation, in the constitutional sense, Congress 
could not permit the Federal courts to interpret its 
laws, for Congress can no more delegate substantial 
powers of legislation to the courts than the Senate can 
delegate its treaty-making powers to an arbitral tri- 
bunal. Treaties, as well as acts of Congress, are by the 
Constitution made a part of the law of the land, and as 
such they frequently come before our courts for con- 
struction, not only as to their meaning in subordinate 
details, but as regards their application to any subject- 
matter in question. If, for instance, the right of Japa- 
nese to attend the public schools of California had be- 
come the subject of litigation, the courts must have in- 
terpreted our treaties with Japan and have decided 
either that the treaties gave such a right or that they 
did not. Whatever the decision, surely no one could 
have seriously claimed that the courts were thereby 
usurping the treaty-making power. 

"Now, just as Congress may pass laws and confer upon 
certain tribunals, whether courts or commissions, power 
to interpret and apply them, so also our treaty-making 
power may make treaties and confer upon appropriate 
tribunals power to interpret and apply them. Indeed, 
how otherwise could they be administered? And so an 
arbitration commission may be empowered to pass upon 
the meaning of the treaty under which it acts, as well 
as to apply that meaning to the case before it, whether 
the disputed clauses affect its jurisdiction or the merits 
of the case. Every tribunal necessarily decides that it 
has jurisdiction before it proceeds to a further hearing 
of any controversy brought before it, and the circum- 
stances that the terms in which jurisdiction is conferred 
may be more difficult to interpret in one case than in 
another does not change the inherent character of such 
decisions, nor make them an exercise of legislative or 
treaty-making power in the one case, if they would not 
be in the other. 

"Not only do I see nothing unconstitutional in the 
proposed clause, but I may also add that such a plan 
seems to me highly satisfactory and desirable, whether 
from the standpoint of politics or of good morals. The 
provisions for the constitution of the commission seem 
to safeguard all vital national interests beyond possibil- 
ity of either betrayal or serious error." 



A Reply to the Army and Navy Journal. 

By Bradley Oilman. 

In its issue of October 7, 1911, the Army and Navy 
Journal honored me by devoting its leading editorial 
to my article in the September Advocate of Peace on 
"Demos and a World Tribunal." 

In this editorial the Journal urged two points. The 
first point may be given in the Journal's own words, 
as follows: 

"In expressing his views as to the best way to edu- 
cate the masses against war, Bradley Gilman, writing 
in the Advocate of Peace, is, in the most important 
part, of his argument, entirely in agreement with the 
Army and Navy Journal. To show the necessity of 
creating a public opinion that will make arbitration 
treaties effective, and that will prevent them from being 
overridden by bursts of popular anger, Mr. Gilman 
says: 'A treaty or an understanding between Washing- 



